5.0  Contract Terms and Conditions

The following statements are mandatory contractual requirements for administration of the ERA and Commuter Benefits Programs. The vendor must specify in the transmittal letter (see Section 2.3) whether it accepts or rejects each of the following requirements. 

The following contract terms and conditions shall apply to all responses to this RFP:

5.1. In the event of contract award, the contents of this RFP (including all attachments and exhibits), RFP addenda and revisions, and the proposal of the successful bidder, and additional terms agreed to in writing by the agency and the vendor shall become part of the contract.  Failure of the successful bidder to accept these as a contractual agreement may result in a cancellation of award.  The following priority for contract documents will be used if there are conflicts or disputes.



Official Contract and any attachments and amendments



Request for Proposal and any attachments and amendments



Standard Terms and Conditions



Vendor’s Proposal and any attachments and amendments.

5.2. All materials, records, documents, accounting records, software programs, computer tapes, or discs which are specifically purchased or developed for purposes relative to accounts of the ERA and Commuter Benefits programs and maintained by the Administrator shall at all times remain the property of the State and the State shall, at all times, have access to the records. 

5.3      The Administrator shall keep duplicate electronic media of all records being maintained 

by the Administrator in connection with its administration of the ERA and Commuter Benefits programs.  Duplicate records shall, at all times, be kept off-site and in a place of safekeeping as approved by the Department.  

5.4. Unless otherwise agreed upon by the parties, any and all access by the Administrator’s employees to facilities of the State shall be during normal State office hours and all employees of the Administrator shall be subject to the State’s site security procedures.

5.5. Compensation or remuneration for the Administrator or the Administrator’s staff will not be received from any state employees or the Department for performing any services required or permitted by contract. The Administrator’s sole compensation for performing the services under the contract shall be the monthly amount agreed to in the ERA and Commuter Benefits programs’ administrative services contract.

5.6  
The Department will be furnished with a copy of the report from an annual Statement of 


Auditing Standards (SAS) 70 Audit.

5.7. The Department will be furnished with an annual report, audited by an independent certified public accountant, of the financial status of the Administrator.  Information must be supplied to satisfy all Government Accounting Standards Board (GASB) reporting requirements.

5.8. All books, records, ledgers and journals relating to the ERA and Commuter Benefits programs will be opened for inspection and audit by the Department internal audit staff or their designees, State of Wisconsin Legislative Audit Bureau, or designated agents, attorneys and accountants, at any time during normal working hours.  Records requested shall be provided on electronic media in a format acceptable to the Department. 

The State may schedule and arrange with independent contract auditors to conduct compliance audits of the Administrator's program administration, claims processing system and accounting system as they apply to the ERA and Commuter Benefits program and accounts.  Any auditor costs, as contracted for, provided by and/or approved by the State, of compliance audits shall be charged to the Administrator, who shall pay those charges and bill them to the program.  Such actual compliance audit expenses will be reimbursed to the Administrator as an add-on expense in addition to the contracted amount for other program services of the Department.

5.9. Contract costs shall be paid on acceptance of a fixed deliverable.  Itemized invoices must be submitted to the address provided on the Board’s contract with a copy to the contract administrator.  On behalf of the Board, the Department shall pay all properly submitted invoices within 30 days of receipt, providing goods and/or services have been delivered and accepted.  A properly completed invoice must be submitted to the correct address for processing.  

5.10. The Administrator is responsible for the cost of printing, labels and postage for the mailing of all ERA and Commuter Benefits program communications to participants as may be required during the course of the year.

5.11. The Board may assess monetary penalties against the Administrator for failure to meet stated performance standards that may include, but not be limited to, those listed in the administrative services contract. (See Exhibit D.) 

5.12. The Department will be furnished with detailed contingency plans for disaster recovery of the Administrator's electronic data processing equipment that assures the system will be back in operation within 48 hours of a disaster.  In addition, the plan must specify the method used for providing services in the event of an emergency such as natural disaster, work stoppage or strike. Administrator further agrees to file a written contingency plan with the Department within 30 days of the signing of the contract. Said plan is subject to Department approval.

5.13. Neither the Administrator nor any officer, agent or employee of the Administrator, shall receive or handle any funds deferred by participants under the ERA and Commuter Benefits programs except as stated in the contract.

5.14. All information obtained by the Administrator from any individual state or local employee shall be kept in absolute confidence and shall not be utilized by the Administrator or any of its officers, directors, agents or employees in connection with any other matter without prior written consent of the Department.

5.15. The Administrator will agree to sign a HIPAA Business Associate Agreement and to comply with HIPAA’s privacy, security, and standard business transaction rules according to the terms of the Business Associate Agreement.  The Business Associate Agreement is considered to be an attachment to the official contract.

5.16. The Board may cancel the Administrator’s right to proceed under the contract if the Administrator materially fails to perform the services in accordance with the terms of the contract, or fails to make progress regarding any materially endangered performance of the contract, by providing thirty (30) days prior written notice to the Administrator signed by the Board.  Cancellation under this option shall be effective thirty (30) calendar days after receipt of such notice unless the contractor has corrected any alleged failure or failures within thirty (30) calendar days after receipt by the contractor of such written notice, which notice shall specify fully and in detail each material failure that must be corrected by the contractor.  The Board shall waive its right to cancel for cause any such failure or failures to perform that, in the exercise of due diligence, cannot be cured in such 30-day period provided that:


a)The contractor produces a written plan of correction acceptable to the Board, in writing; 


b) The Administrator shall within such 30-day period commence and thereafter continue diligently to cure such failure or failures to perform; and

c) No such extension has been granted previously. 

In the event of such cancellation, in addition to any other legal rights or remedies it may have, the Board may procure or furnish services similar to those so cancelled, in which case the Administrator shall be liable for compensation to ETF for any costs up to the amount of the contract attributable to the Administrator under the original contract. 

5.17. Upon termination or cancellation of the contract by the Board, the Administrator shall, if requested by the contract administrator at least sixty (60) calendar days prior to such termination, provide reasonable training for Department staff and/or continued performance of the services specified in the contract for up to six months, commencing with the date of termination.  For providing such training or continued service, after the term of the contract, the Board shall pay the Administrator at the hourly rate set forth in the contract.  The Board shall also have the right, immediately upon demand, to obtain access to and possession of all its properties held by the Administrator.

5.18. It is hereby stipulated and agreed that the total cost to the Board for the performance of the work under the contract shall not exceed the limitation set forth in the contract and the Administrator shall perform the work specified and all obligations under the contract.  The Board shall not be obligated to reimburse the Administrator for billing in excess of the limits set forth in the contract, and the Administrator shall not be obligated to continue performance of work under the contract or to incur costs if such costs are due to additional requirements identified by the Board after the initiation of effort on the work specified in the contract, unless and until a change order or amendment to the contract is approved by the Board.

5.19. If the Administrator experiences a change in ownership or enters bankruptcy proceedings during the period prior to the award of a contract pursuant to the RFP, or if the Administrator experiences a change in ownership or enters bankruptcy proceedings during the term of the contract or any extension thereof, the Board must be notified immediately of the event in writing at the time the event occurs or is identified. Willful failure to notify the Board shall constitute cause for canceling the contract.  Failure to notify the Board of bankruptcy proceedings shall constitute cause for canceling the contract. For the purpose of this section, “change of ownership” does not include a sale or transfer of contractor's publicly held securities unless an individual partnership, corporation, associate group of investors or legal entity obtains an ownership interest of the contractor in the amount of five percent (5%) or more.

5.20. The waiver by the Board of any breach of any provision contained in the contract shall not be deemed to be a waiver of such provision on any subsequent breach of the same or any other provision contained in the contract.  Likewise, such a waiver shall not establish a course of performance between the parties contradictory to the terms of the contract.

5.21. The Administrator and the Board agree to have specific staff assigned to act as contract administrators at all times.  The Board and Department shall jointly identify a staff person to act as the Board’s contract administrator.  The contract administrators shall handle the day-to-day delivery of services, be the first contact regarding any proposals, questions, and change orders, and ensure that problems and conflicts are resolved fairly and promptly.  The Department’s contract administrator shall approve payments to the Administrator for fixed cost deliverables. The Administrator’s contract administrator shall have authority for all contract-related functions, and shall be the Administrator‘s first contact with the Department in all matters stated above.  In no instance shall the Administrator refer any matter to any other official other than the Department contract administrator, unless authorized by the Department contract administrator.

5.22. The Administrator shall be considered a prime contractor, i.e., the sole point of contact with regard to all contractual matters, including the performance of services, the payment of any and all charges resulting from contractual obligations, and responsibility for any subcontractor performance should any be utilized by the Administrator. All subcontractors shall abide by the terms and conditions of the contract. If additional subcontractors are required during the contract, the Administrator shall obtain written approval from the Board prior to the subcontractor’s commencement of work. All subcontractors shall be agents of the Administrator and shall hold the Board harmless hereunder for any loss or damage of any kind occasioned by the acts or omissions of contractor's subcontractors, their agents or employees.

5.23. The Administrator shall fully cooperate with any other contractor the Board or Department may engage to perform additional work under the contract.  The Administrator shall not commit any act that interferes with the performance of work by any other contractor or by the Board or the Department.  The Administrator shall cooperate with the Board, the Department and any other State agency working with the Department, hardware manufacture representatives, system software suppliers, and communications systems suppliers in designing, programming, and testing any software being developed.

5.24. The Administrator acknowledges that some of the data it may become privy to in the performance of the contract is of a confidential nature and contractor shall make all reasonable efforts to ensure that no such confidential information is disseminated by it or its employees.

The Administrator shall observe complete confidentiality with respect to all aspects of any confidential information, proprietary data and/or trade secrets and any parts thereof, whether such contents are the State's or other manufacturers, vendor's or distributor's whereby contractor or any contractor's personnel may gain access while engaged by the Board or while on State premises.  The restrictions herein shall survive the termination of the contract for any reason and shall continue in full force and effect and shall be binding upon the contractor or its agents, employees, successors, assigns, subcontractors, or any party claiming an interest in the contract on behalf of or under the rights of the contractor following any termination. The Administrator shall advise all the Administrator's agents, employees, successors, assigns and subcontractors that are engaged by the Board of the restrictions, present and continuing, set forth herein. The Administrator shall defend and incur all costs, if any, for actions which arise as a result of noncompliance by the contractor, his agents, employees, successors, assigns and subcontractors regarding the restrictions herein.

5.25. If the Administrator is prevented from performing any of its obligations in whole or in part under the contract as a result of an act of God, war, civil disturbance or any other cause beyond its control, then such nonperformance shall not be grounds for the assessment of liquidated damages or any other remedy.  Immediately upon the occurrence of any such event, the Administrator shall commence to use reasonable efforts to provide to the fullest extent practicable, comparable performance.  Comparability will be determined by the Board and the Department, and such determination shall be reasonable under the circumstances.  During any such period, the Administrator shall continue to be responsible for all the costs and expenses related to such alternative performance.  This section shall not be construed as relieving the Administrator of its responsibility for any obligation or for any obligation being performed by a subcontractor or supplier of services, unless the subcontractor or supplier was prevented from performing such obligation by one of the events set forth above.

5.26. The Board may terminate the contract at will by delivering thirty (30) days written notice to the Administrator.  Upon such termination, the Board’s liability shall be limited to the actual cost incurred in carrying out the project as of the date of the termination, including any termination expenses having the prior approval of the Board. The Administrator shall be entitled to compensation for partially completed deliverables equal to the percentage of completion of each such deliverable as determined by the Board and Department, multiplied by the corresponding progress payment set forth in the contract.  All outstanding liquidated damages or late performance fees shall be deducted from any such compensation.

The Administrator may terminate the contract at will upon ninety (90) days written notice to the Board.  Upon such termination, the Administrator shall refund to the Board any payment made to the Administrator that exceeds the actual costs incurred in carrying out the project as of the date of termination, plus any termination expenses incurred by the Board. Administrator shall also pay to the Board any outstanding liquidated damages or late performance fees. 

The party terminating the contract shall be reimbursed by the other party for all reasonable costs and liabilities as determined by the Board which are applicable to any period after such termination and for all reasonable excess costs that such party incurs as a direct result of such termination, provided, however, that: 

a) In the event of termination by the Board, the Administrator shall not receive reimbursement for any loss of anticipated profits;

b) In the event of termination by the Administrator, the Board shall not receive reimbursement for any loss of increased productivity expected to result from the maintenance or modification of the system;

c) Both parties hereto shall use reasonable efforts to minimize the costs of termination.

In any event, the period during which such costs shall be computed shall not extend beyond the expiration date of the contract and such costs shall not duplicate any payments made for completed deliverables, nor exceed the amounts that would otherwise have been due had they been completed.

Upon a termination at will, each party shall return to the other within thirty (30) days all papers, materials and other properties of the other party held by each for purposes of executing work under the contract.  In addition, each party shall assist the other in the orderly termination of the contract and the transfer of all aspects thereof, tangible or intangible, as may be necessary for the orderly, nondisruptive business continuation of each party.

5.27. If any provision of the contract is declared or found to be illegal, unenforceable, or void, then all parties shall be relieved of all obligations under that provision.  Performance under the remaining terms of the contract shall continue.

5.28. Unless otherwise stated elsewhere in this or subsequent documents, the Administrator will comply with the State’s Standard Terms and Conditions.  DOA – 3054 (09/04) and the Supplement to Standard Terms and Conditions.  DOA – 3681 (01/01), both of which are found in Attachment 5.

