9.0 TERMS AND CONDITIONS 

9.1
RFP Terms and Conditions 

The following terms and conditions shall apply to all responses to the RFP:

9.1.1 SPECIFICATIONS:  The specifications in this request are the minimum acceptable.  When specific manufacturer and model numbers are used, they are to establish a design, type of construction, quality, functional capability and/or performance level desired.  When alternates are proposed, they must be identified by manufacturer, stock number, and such other information necessary to establish equivalency.  ETF shall be the sole judge of equivalency.  Vendors are cautioned to avoid bidding alternates to the specifications that may result in rejection of their proposal.

9.1.2 DEVIATIONS AND EXCEPTIONS:  Deviations and exceptions from original text, terms, conditions, or specifications shall be described fully, on the vendor's letterhead, signed, and attached to the request.  In the absence of such statement, the proposal shall be accepted as in strict compliance with all terms, conditions, and specifications and the vendors shall be held liable.

9.1.3 DELIVERY:  Deliveries shall be F.O.B. destination freight prepaid and included unless otherwise specified.

9.1.4 UNFAIR SALES ACT:  Prices quoted to ETF are not governed by the Unfair Sales Act.

9.1.5 ACCEPTANCE-REJECTION:  ETF reserves the right to accept or reject any or all proposals, to waive any technicality in any proposal submitted, and to accept any part of a proposal as deemed to be in the best interests of ETF or the State.


Proposals MUST be date and time stamped by the soliciting officer on or before the date and time that the proposal is due.  Proposals date and time stamped in another office will be rejected.  Receipt of a proposal by the mail system does not constitute receipt of a proposal by the purchasing office.

9.1.6 PROPRIETARY INFORMATION:  Any restrictions on the use of data contained within a proposal must be clearly stated in the proposal itself.  Proprietary information submitted in the response to the RFP shall be handled in accordance with applicable State procurement regulations and the Wisconsin Public Records Law.  Proprietary restrictions normally are not accepted.  However, when accepted, it is the vendor's responsibility to defend the determination in the event of an appeal or litigation.

9.1.6.1 Data contained in a proposal, all documentation provided therein, and innovations developed as a result of the contracted commodities or services cannot be copyrighted or patented unless incorporated into the vendor’s product.  All data, documentation, and innovations become the property of ETF.

9.1.6.2 Any material submitted by the vendor in response to this request that the vendor considers confidential and proprietary information and which qualifies as a trade secret, as provided in s. 19.36(5), Wis. Stats., or material which can be kept confidential under the Wisconsin Public Records Law, must be identified on a Designation of Confidential and Proprietary Information form (DOA-3027).  Vendors may request the form if it is not part of the RFP package.  No markings of confidentiality may be included in the proposal document(s).  Proposal prices cannot be held confidential.
9.1.7 RECYCLED MATERIALS:  The State is required to purchase products incorporating recycled materials whenever technically and economically feasible.  Vendors are encouraged to propose products with recycled content which meet specifications.

9.1.8 ACCEPTANCE OF PROPOSAL CONTENT:  The contents of the proposal of the successful contractor will become contractual obligations if procurement action ensues.

9.1.9 CERTIFICATION OF INDEPENDENT PRICE DETERMINATION:
9.1.9.1 By signing this RFP, the vendor certifies, and in the case of a joint proposal, each party thereto certifies as to its own organization, that in connection with this procurement:

The prices in this proposal have been arrived at independently, without consultation, communication, or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any other vendor or with any competitor;

9.1.9.2 Unless otherwise required by law, the prices that have been quoted in this proposal have not been knowingly disclosed by the vendor and will not knowingly be disclosed by the vendor prior to opening in the case of an advertised procurement or prior to award in the case of a negotiated procurement, directly or indirectly to any other vendor or to any competitor; and

No attempt has been made or will be made by the vendor to induce any other person or firm to submit or not to submit a proposal for the purpose of restricting competition.

9.1.9.3  Each individual signing this proposal certifies that:

He/she is the person in the respondent's organization responsible within that organization for the decision as to the prices being offered herein and that he/she has not participated, and will not participate, in any action contrary to 3(a) through 3(d) above;

He/she is not the person in the respondent's organization responsible within that organization for the decision as to the prices being offered herein, but that he/she has been authorized in writing to act as agent for the persons responsible for such decisions in certifying that such persons have not participated, and will not participate in any action contrary to 3(a) through 3(d) above, and as their agent does hereby so certify; and he/she has not participated, and will not participate, in any action contrary to 3(a) through 3(d) above.

9.1.10 DISCLOSURE OF INDEPENDENCE AND RELATIONSHIP:

9.1.10.1 Prior to award of any contract, the successful vendor shall certify in writing to ETF that no relationship exists between it and ETF that interferes with fair competition or is a conflict of interest, and no relationship exists between the successful vendor and any other person or organization that constitutes a conflict of interest with respect to a State contract.  ETF may waive this provision, in writing, if those activities of the successful vendor will not be adverse to the interests of the State or ETF.

9.1.10.2 The successful vendor shall neither provide contractual services nor enter into any agreement to provide services to a person or organization that is regulated or funded by the contracting agency or has interests that are adverse to the contracting agency.  ETF may waive this provision, in writing, if those activities of the successful vendor will not be adverse to the interests of the State or ETF.

9.1.11 EXECUTED CONTRACT TO CONSTITUTE ENTIRE AGREEMENT:  

In the event of a contract award, the RFP and all additional terms agreed to by the agency and the contractor in writing, shall become part of the contract.  Failure of the successful vendor to accept these as part of the contract may result in a cancellation of award.

The following shall be the Order of Precedence in the event that a conflict or dispute arises between documents comprising the contract: 

Official ETF Purchase Order

ETF Contract

RFP ETE001 dated July 19, 2004 (including all appendices and amendments) 

Standard Terms and Conditions

Vendor's Proposal 

9.2
Contract Terms and Conditions

ETF shall incorporate the following contract provisions into the contract that is negotiated with the successful vendor.  Failure by the successful vendor to accept these contract terms and conditions may result in cancellation of the award.  Exceptions to any of these terms and conditions must be submitted with the proposal as described in Section 6.1.  Exceptions may be considered during contract negotiations if they are beneficial to ETF.

9.2.1 Acceptance/Standard of Performance:

All deliverables shall be submitted to ETF for acceptance.  Deliverables other than software, which shall be defined in the contractor’s implementation plan, shall be subject to acceptance by ETF’s contract administrator.  The contractor shall certify in writing to ETF that the deliverable is ready for acceptance.  ETF shall complete acceptance testing within thirty (30) days of receipt of such notification.


For software related deliverables, the contractor shall not present the deliverable for acceptance until it is installed and ready for use by ETF.  All software shall be completely tested by the contractor and certified as fully functional prior to delivery to ETF for acceptance.  With contractor's assistance, software acceptance tests will determine whether the following acceptance criteria are met:

a. Software operates in conformance with contractor's technical specifications and functional descriptions.

b. Software meets the specifications and performs the functions as contained in ETF's contract and/or ETF's approved implementation plan.

c. Software will run on a repetitive basis on a variety of actual live data, as supplied by ETF, without failure.

d. Software does not require modifications to other operational software systems and does not cause performance degradation of other software systems operating on the State's computing system and network.

If problems are encountered during the acceptance period, it is not required that the calendar day period expire in order for a new acceptance period to begin, once all problems have been resolved.  If the software meets ETF's acceptance criteria, it shall be deemed to have met ETF's standard of performance.  This standard of performance shall not be reduced in the course of ETF's usage of the software.

If the software fails to meet the acceptance testing criteria within thirty (30) days from the installation date, ETF shall have the option of invoking liquidated damages), canceling the contract upon written notice, or continuing with the acceptance test.

Upon successful completion of an acceptance test, ETF shall promptly notify contractor in writing of the acceptance of the deliverable so that the contractor may invoice ETF for any progress payments. 

The official payment schedule shall be defined within the contract.

9.2.2 Access to Facilities:

Unless otherwise agreed upon by the parties, any and all access by contractor's employees to the facilities of the State shall be during normal State office hours and all contractor employees shall be subject to the State site's security procedures. 

9.2.3 Amendments:

Unless specifically prohibited by the RFP, the contract may be amended, in writing, by mutual consent of the parties with the same degree of formality evidenced in the contract.

9.2.4 Antitrust Assignment:

The contractor and ETF recognize that in actual economic practice, overcharges resulting from antitrust violations are in fact usually borne by ETF (purchaser).  Therefore, the contractor hereby assigns to ETF any and all claims for such overcharges as to goods, materials or services purchased in connection with the contract. 

9.2.5 Applicable Law:

The contract shall be governed under the laws of the State.  The contractor shall at all times comply with and observe all federal and State laws, local laws, ordinances, and regulations that are in effect during the period of the contract and that in any manner affect the work or its conduct.  ETF reserves the right to cancel any contract with a federally debarred contractor or a contractor that is presently identified on the list of parties excluded from federal procurement and non-procurement contracts.

9.2.6 Assignment:

No right or duty in whole or in part of the contractor under the contract may be assigned or delegated without the prior written consent of ETF. 

9.2.7 Cancellation:

ETF reserves the right to cancel any contract in whole or in part without penalty due to the contractor’s misappropriation of funds, the contractor’s failure to comply with these terms and conditions, and or in the event that the necessary funds are not appropriated or are withdrawn by the State.

9.2.8 Cancellation for Cause:  

ETF may cancel the contractor’s right to proceed under the contract if the contractor materially fails to perform the services in accordance with the terms of the contract, or fails to make progress regarding any materially endangered performance of the contract, by providing thirty (30) days prior written notice to the contractor signed by the contract administrator.  Cancellation under this option shall be effective thirty (30) calendar days after receipt of such notice unless the contractor has corrected any alleged failure or failures within thirty (30) calendar days after receipt by the contractor of such written notice, which notice shall specify fully and in detail each material failure that must be corrected by the contractor.  ETF shall waive its right to cancel for cause any such failure or failures to perform that, in the exercise of due diligence, cannot be cured in such 30-day period provided that:

a) The contractor produces a written plan of correction acceptable to ETF, in writing; 

b) The contractor shall within such 30-day period commence and thereafter continue diligently to cure such failure or failures to perform; and

c) No such extension has been granted previously.  

In the event of such cancellation, in addition to any other legal rights or remedies it may have, ETF may procure or furnish services similar to those so cancelled, in which case the contractor shall be liable for compensation to ETF for any costs up to the amount of the contract attributable to the contractor under the original contract.  Further, and notwithstanding the provisions of Section 9.2.45 (Software Ownership), the contractor shall make available to ETF, without restriction, all then-current source code so that ETF may continue the development of the system.

9.2.9 Change Order Approval:

It is hereby stipulated and agreed that the total cost to ETF for the performance of the work under the contract shall not exceed the limitation set forth in the contract and the contractor shall perform the work specified and all obligations under the contract.  ETF shall not be obligated to reimburse contractor for billing in excess of the limits set forth in the contract, and contractor shall not be obligated to continue performance of work under the contract or to incur costs if such costs are due to additional requirements identified by ETF after the initiation of effort on the work specified in the contract, unless and until a change order or amendment to the contract is approved by ETF.

9.2.10 Change in Ownership/Financial Condition:

If a contractor experiences a change in ownership or enters bankruptcy proceedings during the period prior to the award of a contract pursuant to the RFP, or if the contractor experiences a change in ownership or enters bankruptcy proceedings during the term of the contract or any extension thereof, ETF must be notified of the event in writing at the time the event occurs or is identified. Willful failure to notify ETF upon receipt of an SEC Form 13g shall constitute cause canceling the contract. Failure to notify ETF of bankruptcy proceedings shall constitute cause for canceling the contract. For the purpose of this section, “change of ownership” does not include a sale or transfer of contractor's publicly held securities unless an individual partnership, corporation, associate group of investors or legal entity obtains an ownership interest of the contractor in the amount of five percent (5%) or more.

9.2.11 Confidentiality:

Contractor acknowledges that some of the data it may become privy to in the performance of the contract is of a confidential nature and contractor shall make all reasonable efforts to ensure that no such confidential information is disseminated by it or its employees.


Contractor shall observe complete confidentiality with respect to all aspects of any confidential information, proprietary data and/or trade secrets and any parts thereof, whether such contents are the State's or other manufacturers, vendor's or distributor's whereby contractor or any contractor's personnel may gain access while engaged by ETF or while on State premises.  The restrictions herein shall survive the termination of the contract for any reason and shall continue in full force and effect and shall be binding upon the contractor or its agents, employees, successors, assigns, subcontractors, or any party claiming an interest in the contract on behalf of or under the rights of contractor following any termination.  Contractor shall advise all contractor's agents, employees, successors, assigns and subcontractors that are engaged by ETF of the restrictions, present and continuing, set forth herein.  Contractor shall defend and incur all costs, if any, for actions which arise as a result of noncompliance by contractor, his agents, employees, successors, assigns and subcontractors regarding the restrictions herein. 

9.2.12 Conflict of Interest:

The conflict of interest provisions of ss. 180.355 and 181.225, Wis. Stats., bind private and non-profit corporations pertaining to State contracts.

9.2.13 Consent to Breach not Waiver:

The waiver by ETF of any breach of any provision contained in the contract shall not be deemed to be a waiver of such provision on any subsequent breach of the same or any other provision contained in the contract.  Likewise, such a waiver shall not establish a course of performance between the parties contradictory to the terms of the contract. 

9.2.14 Contract Administrators:

The contractor and ETF agree to have specific staff assigned to act as contract administrators at all times.  ETF shall identify a staff person to act as ETF’s contract administrator.  The contract administrators shall handle the day-to-day delivery of services, be the first contact regarding any proposals, questions, and change orders, and ensure that problems and conflicts are resolved fairly and promptly.  The ETF contract administrator shall approve payments to the contractor for fixed cost deliverables.  The contractor’s contract administrator shall have authority for all contract-related functions, and shall be the contractor’s first contact with ETF in all matters stated above.  In no instance shall the contractor refer any matter to any other official other than the ETF contract administrator, unless authorized by the ETF contract administrator.

9.2.15 Contract Term:

The term of the contract shall commence on the date of contract signing, (estimated to be December 20, 2004) and shall continue for 12 consecutive months with two 1-year extensions, or until otherwise terminated under the provisions contained herein.  The contract may also be extended by mutual agreement for an additional term of two (2) years. 

9.2.16 Contractor Responsibility:

The contractor shall be considered a prime contractor, i.e., the sole point of contact with regard to all contractual matters; including the performance of services, the payment of any and all charges resulting from contractual obligations, and responsibility for any subcontractor performance should any be utilized by the contractor.

All subcontractors shall abide by all terms and conditions of the contract. If additional subcontractors are required during the contract, the contractor shall obtain written approval from ETF prior to the subcontractor’s commencement of work.  

All subcontractors shall be agents of the contractor and shall hold ETF harmless hereunder for any loss or damage of any kind occasioned by the acts or omissions of contractor's subcontractors, their agents or employees.

9.2.17 Cooperation with Other Vendors or Contractors:

The contractor shall fully cooperate with any other contractor ETF may engage to perform additional work under the contract.  The contractor shall not commit any act that interferes with the performance of work by any other contractor or by ETF.  The contractor shall cooperate with ETF and any other State agency working with ETF, hardware manufacture representatives, system software suppliers, and communications systems suppliers in designing, programming, and testing any software being developed.

9.2.18 Disclosure:

If a State public official (as defined in s. 19.42, Wis. Stats.), a member of a State public official's immediate family, or any organization in which a State public official or a member of the official's immediate family owns or controls a ten percent (10%) interest, is a party to the contract, and if the contract involves payment of more than three thousand dollars ($3,000) within a twelve (12) month period, ETF may void the contract unless appropriate disclosure is made as required under S. 19.45(6), Wis. Stats., before signing the contract. disclosure must be made to the State Ethics Board, 44 East Mifflin Street, Suite 601, Madison, Wisconsin 53703 (Telephone 608-266-8123).

State classified and former employees and certain UW faculty/staff are subject to separate disclosure requirements under s. 16.417, Wis. Stats.

9.2.19 Dual Employment:

Section 16.417, Wis. Stats., prohibits a State employee or a consultant or contractor retained full-time by a State agency from being retained as a consultant by the same or another agency where the individual receives more than $12,000 as compensation for the individual’s services during the same year.  This prohibition applies to individuals who have full-time appointments for more than 12 months, during any period of time that is not included in the appointment, but does not apply to corporations or partnerships.

9.2.20 Employment:

The contractor shall not engage the services of any person or persons now employed by the State, including any department, commission or board thereof, to provide services relating to the contract without the written consent of the employer of such person or persons and of the agency.

9.2.21 Foreign Corporation:

If a foreign corporation (any corporation other than a Wisconsin corporation that becomes a party to the contract is required to conform to all the requirements of s. 180, Wis. Stats., relating to a foreign corporation and must possess a certificate of authority from the Wisconsin Department of Financial Institutions DFI, unless the corporation is transacting business in interstate commerce or is otherwise exempt from the requirement of obtaining a certificate of authority.  Any foreign corporation which desires to apply for a certificate of authority should contact the Department of Financial Institutions, Division of Corporation, P.O. Box 7846, Madison, WI  53707-7846; telephone (608) 266-3590.

9.2.22 Force Majeure:

If the contractor is prevented from performing any of its obligations in whole or in part under the contract as a result of an act of God, war, civil disturbance or any other cause beyond its control, then such nonperformance shall not be grounds for the assessment of liquidated damages or any other remedy.  Immediately upon the occurrence of any such event, the contractor shall commence to use reasonable efforts to provide to the fullest extent practicable, comparable performance.  Comparability will be determined by ETF, and such determination shall be reasonable under the circumstances.  During any such period, the contractor shall continue to be responsible for all the costs and expenses related to such alternative performance.  This section shall not be construed as relieving the contractor of its responsibility for any obligation or for any obligation being performed by a subcontractor or supplier of services, unless the subcontractor or supplier was prevented from performing such obligation by one of the events set forth above. 

9.2.23 Guaranteed Delivery:

Contractor’s failure to adhere to delivery schedules as specified or to promptly replace rejected materials shall render the contractor liable for all costs in excess of the contract price when alternate procurement is necessary.  Excess costs shall include the administrative costs. 

9.2.24 Indemnification:

The contractor shall indemnify and hold harmless the State, ETF, and its agents and employees from and against all suits, claims, damages, judgments, losses and expenses, including attorneys' fees, arising out of or resulting from the performance of the work, which includes all labor, material, and equipment required to produce the commodity, construction, and/or service requirement by the contract, provided that any such claim, damage, loss, or expense:  (1) is attributable to bodily injury, sickness, disease, or death, or to injury to or destruction to tangible property (other than the work itself), including the loss of use resulting there from; and (2) is caused in whole or part by any negligent act or omission of the contractor, and subcontractor, anyone directly or indirectly employed by any of them or anyone for whose act any of them may be liable, regardless of whether or not it is caused in part by a party indemnified hereunder.

9.2.25 Independent Capacity of Contractor:

The contractor, its officers, agents and employees shall act in the capacity of an independent contractor and not as an officer, employee or agent of the State.  Contractor shall take such steps as may be necessary to ensure that each subcontractor or contractor is an independent contractor and shall not be considered or permitted to be an agent, servant, joint venturer, or partner of the State.

9.2.26 Insurance Responsibility:

The contractor performing services for ETF shall:

Maintain worker's compensation insurance as required by Wisconsin Statutes, for all employees engaged in the work. 

Maintain commercial liability, bodily injury and prop​erty damage insurance against any claim(s) that might occur in carrying out the contract.  Minimum coverage shall be one million dollars ($1,000,000) liability for bodily injury and property damage including products liability and completed operations.  Provide motor vehicle insurance for all owned, non-owned and hired vehicles that are used in carrying out the contract.  Minimum coverage shall be one million dollars ($1,000,000) per occurrence combined single limit for automobile liability and property damage. 

ETF reserves the right to require higher or lower limits where warranted.

9.2.27 Key Personnel and Personnel Changes:

Contractor shall furnish ETF with a means of identifying all key personnel assigned to perform work under the contract and furnish ETF with security credentials on these personnel, if requested.  

The contractor may not divert key personnel for any period of time except in accordance with the procedure identified in this section.  The contractor shall provide a notice of proposed diversion or replacement to the project director at least sixty (60) days in advance, together with the name and qualifications of the person(s) who will take the place of the diverted or replaced staff.  At least thirty (30) days before the proposed diversion or replacement, the project director shall notify the contractor whether the proposed diversion or replacement is approved or rejected, and if rejected shall provide reasons for the rejection.  Such approval by ETF shall not be unreasonably withheld or delayed. 

Replacement staff shall be on-site at least two (2) weeks prior to the departure date of the person being replaced.  The contractor shall provide ETF with reasonable access to any staff diverted by the contractor.

Replacement of key personnel who have terminated employment with the contractor shall be with persons of equal ability and qualifications.  ETF shall have the right to conduct separate interviews of proposed replacements for key personnel.  ETF shall have the right to approve, in writing, the replacement of key personnel.  Failure to promptly replace key personnel who have terminated their employment with the contractor within seven (7) calendar days after departure shall entitle ETF to liquidated damages of three thousand dollars ($3,000) for each and every day thereafter until said replacement is accomplished. 

Any of the contractor’s staff that ETF deems unacceptable shall be promptly and without delay removed by the contractor from the SVRS project and replaced by the contractor within thirty (30) calendar days another employee with acceptable experience and skills subject to the prior approval of ETF.  Such approval by ETF will not be unreasonably withheld or delayed. 

ETF may require work that is not covered by the contract.  If requested by ETF to perform additional work, the contractor will provide individuals to perform work at the hourly rates set forth in the cost proposal - Appendix C.

9.2.28 Legal Relations:

The contractor shall at all times comply with and observe all federal and State laws, local laws, ordinances, and regulations that are in effect during the period of the contract and that in any manner affect the work or its conduct.

In carrying out any provisions of the contract or in exercising any power or authority granted to the contractor thereby, there shall be no personal liability upon ETF, it being understood that in such matters ETF acts as agent and representative of the State.

9.2.30 Material Safety Data Sheet:

If any item(s) on an order(s) resulting from this award(s) is a hazardous chemical, as defined under 29CFR 1910.1200, the contractor shall provide one (1) copy of a Material Safety Data Sheet for each item with the shipped container(s) and one (1) copy with the invoice(s).

9.2.31 Minority Business Subcontractors:

The State is committed to the promotion of minority business in the State's purchasing program and a goal of placing 5% of its total purchasing dollars with certified minority businesses.  Authority for this program is found in ss.15.107(2), 16.75(4), 16.75(5) and 560.036(2), Wis. Stats.  ETF is committed to the promotion of minority business in the State's purchasing program.

The State policy provides that minority-owned business enterprises certified by the Wisconsin Department of Commerce, Bureau of Minority Business Development should have the maximum opportunity to participate in the performance of its contracts.  The contractor is strongly urged to use due diligence to further this policy by awarding subcontracts to minority-owned business enterprises or by using such enterprises to provide goods and services incidental to this contract, with a goal of awarding at least 5% of the contract price to such enterprises.

The contractor shall furnish appropriate quarterly reports about its effort to achieve this goal, including the identities of such enterprises certified by the Wisconsin Department of Commerce and their contract amount.  ETF will provide the format for the reporting.

A listing of certified minority businesses, as well as the services and commodities they provide, is available from DOA, Office of the Minority Business Program, 608/267-7806.  The listing is published on the Internet at: http://www.doa.state.wi.us/dsas/mbe/index.asp. 

9.2.32 Nondiscrimination/Affirmative Action:

The contractor shall not to discriminate against any employee or applicant for employment because of age, race, religion, color, handicap, sex, physical condition, developmental disability as defined in s. 51.01(5), Wis. Stats., sexual orientation as defined in s. 111.32(13m), Wis. Stats., or national origin.  This provision shall include, but not be limited to, employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including appren​ticeship.  Except with respect to sexual orientation, the contractor shall also take affirmative action to ensure equal employment opportunities.

Contracts estimated to be over twenty-five thousand dollars ($25,000) require the submission of a written affirmative action plan by the contractor.  An exemption occurs from this requirement if the contractor has a workforce of less than twenty-five (25) employees.  Within fifteen (15) working days after the contract is awarded, the contractor must submit the plan to ETF for approval.  Instructions on preparing the plan and technical assistance regarding this clause are available from ETF. 

The contractor shall post in conspicuous places, available for employees and applicants for employment, a notice to be provided by ETF that sets forth the provisions of ETF's nondiscrimination law. 


Failure to comply with the conditions of this clause may result in the contractor's being declared an "ineligible" contractor, cancellation of the contract, or withholding of payment. 

9.2.33 Patent Infringement:

The contractor selling to ETF the articles described herein guarantees the articles were manufactured or produced in accordance with applicable federal labor laws, and that the sale or use of the articles described herein shall not infringe any United States patent.  The contractor at its own expense to defend every suit that shall be brought against the State and ETF (provided that the contractor is promptly notified of such suit, and all papers related thereto are delivered to it) for any alleged infringement of any patent by reason of the sale or use of such articles, and shall pay all costs, damages, and profits recoverable in any such suit.

9.2.34 Payment Requirements:

ETF shall pay contract costs on acceptance of a fixed deliverable.  Itemized invoices must be submitted to the address provided on ETF’s contract with a copy to the contract administrator.  ETF shall pay all properly submitted invoices within 30 days of receipt, providing goods and/or services have been delivered and accepted in conformance with Section 9.2.1.  A properly completed invoice must include the related ETF purchase order number and be submitted to the correct address for processing.  Deliverables in the implementation phase shall be specified in ETF approved implementation plan.  Delivery dates for deliverables within the implementation shall be defined in the contract.  Payments for the support costs and maintenance fees shall be paid in the fiscal year when the services are performed. 

9.2.35 Payment Terms and Invoicing:

ETF normally will pay invoices properly submitted by the contractor within thirty (30) days of receipt providing goods and/or services have been delivered, installed (if required), and accepted as specified.


Invoices presented for payment must be submitted in accordance with instructions contained on the purchase order including reference to purchase order number and submittal to the correct address for processing.


A good faith dispute creates an exception to prompt payment.

9.2.36 Performance Documentation:

Contractor shall furnish ETF with the following documentation, which shall be in form and substance at least equal to comparable material generally in use in the industry in the following quantities:


DOCUMENTATION


User's Manual


Systems Manual


Operating Manual


User Training Manual


Programming Manual


Data Dictionary


The original documentation and any updates shall be delivered within two business days of the delivery of the software.  Online documentation shall be updated within two business days of the delivery of the software.

9.2.37 Progress Reports:

Contractor shall submit a monthly progress report to the ETF contract administrator.  The progress report shall describe the status of contractor's performance since the preceding report, including the products delivered and the progress expected to be made in the next succeeding period.  Each report shall describe contractor's activities by reference to the schedule of deliverables included in ETF's approved Implementation Plan.  

9.2.38 Promotional Advertising/News Releases:

Reference to or use of the State, any of its departments, agencies or other subunits, or any State official or employee for commercial promotion is prohibited.  News releases pertaining to the contract shall not be made without prior approval of ETF.  Release of broadcast e-mails pertaining to the contract shall not be made without prior written authorization of ETF.

9.2.39 Public Records Access:

ETF shall maintain an open and public process in the solicitation, submission, review, and approval of procurement activities.  However, records may not be available for public inspection prior to issuance of the notice of intent to award or the award of the contract.

9.2.40 Recordkeeping and Record Retention:

The contractor shall establish and maintain adequate records of all expenditures incurred under the contract.  All records shall be kept in accordance with generally accepted accounting procedures.  All procedures shall be in accordance with federal, state and local ordinances.

ETF shall have the right to audit, review, examine, copy, and transcribe any pertinent records or documents relating to any contract resulting from this RFP held by the contractor.  The contractor shall retain all documents applicable to the contract for a period of not less than three (3) years after final payment is made.

9.2.41 Responsibilities Upon Termination or Cancellation:

Upon termination or cancellation of the contract by ETF, the contractor shall, if requested by the contract administrator at least sixty (60) calendar days prior to such termination, provide reasonable training for ETF and/or continued performance of the services specified in the contract for up to six months, commencing with the date of termination.  For providing such training or continued service, after the term of the contract, ETF shall pay the contractor at the hourly rate set forth in the contract.  ETF shall also have the right, immediately upon demand, to obtain access to and possession of all its properties held by the contractor, including, but not limited to, current copies of all deliverables, source code and the documentation for which the contractor has received reimbursement. 

9.2.42 Right to Publish:

The contractor shall be allowed to write and have such writing published provided the contractor has written approval from ETF before publishing writings on subjects associated with the work under the contract.

9.2.43 Safety Requirements:

All materials, equipment, and supplies provided to ETF must comply fully with all safety requirements as set forth by the Wisconsin Administrative Code, the Rules of the Industrial Commission on Safety, and all applicable OSHA Standards.
9.2.44 Severability:

If any provision of the contract is declared or found to be illegal, unenforceable, or void, then both parties shall be relieved of all obligations under that provision.  Performance under the remaining terms of the contract shall continue.

9.2.45 Site Rules and Regulations:

The contractor’s employees and agents, while on the State's premises or in the presence of State employees, shall comply with the State's work rules and regulations applicable to the work site.


Neither party shall require waivers or releases of any personal rights from representatives of the other in connection with visits to its premises and both parties agree that no such releases or waivers shall be pleaded by them in any action or proceeding.

9.2.46 Software Ownership:

ETF shall have a royalty-free, non-exclusive, and irrevocable license to reproduce, publish, or otherwise use, and to authorize others within the State to do so, all as-built and delivered application software including, but not limited to, all executable code, instructions, files, design documentation, program documentation and all other documentation comprising the system acquired by ETF as a result of the RFP and modified by contractor under the terms of the contract. 

Ownership of software developed exclusively under this contract will be the property of ETF unless incorporated into the contractor’s product.  


The contractor shall notify ETF of all third-party software licenses, and shall ensure that they are executed (signed) by ETF or are otherwise assigned to ETF. 


The contractor shall convey to ETF, upon request or within thirty (30) days of final acceptance by ETF, and in a form and format acceptable to ETF in accordance with the contract, copies of documentation, operating instructions and procedures, final training materials including video presentations and computer based training programs, and all data processing programs, or portions thereof, which are part of the system whether developed by the employees of the contractor or any subcontractor as part of the contract.


All contractor proprietary tools, methodologies, and commercially-developed off-the-shelf software products used by the contractor in the production and creation of the system, including contractor internal work manuals, procedure manuals, and internal writings and materials are not subject to the provisions of this section as long they are not required to maintain and operate the system independently upon conclusion of the contract.

9.2.47 Source Code Escrow:

The contractor shall maintain source code for all software and modifications in an escrow account for the benefit of ETF.  The source code shall be deposited into the escrow account within two (2) business days following ETF acceptance.  ETF maintains the right to examine the escrow account for the purpose of verifying the correctness and completeness of the source code.  Costs for the escrow account storage shall be borne by ETF.  In the event that the contractor fails to maintain a current and correct source code in the escrow account after final acceptance, the contractor shall be liable for daily liquidated damages of one thousand dollars ($1,000) from the date of acceptance until the current and correct source code deposited in the escrow account.  

In the event that the contractor is unable to support and maintain the software provided under this contract, ETF shall have the right to access and utilize the source code deposited in the escrow account.

9.2.48 Standards:

All software delivered under this contract shall be developed by contractor to operate on the State's equipment and software system as specified in ETF's contract.


Contractor guarantees that all software and other products delivered shall comply with the State's applicable standards as set forth in ETF’s and/or DET’s data processing standards manual, or as otherwise specified in ETF's contract.  The State will make every reasonable accommodation to its standards and procedures to enable contractor's licensed software to operate efficiently and effectively on the State's computer system.


All products or elements to be delivered hereunder shall comply with all applicable provisions of standards or draft standards issued by the American National Standards Institute.


The performance of work and services pursuant to the contract shall conform to the requirements of the contract and to the highest possible professional standards. 

9.2.49 Taxes:

The State and its agencies are exempt from payment of all federal tax, and State and local taxes on its purchases except Wisconsin excise taxes as described below.


The State, including all its agencies, is required to pay the Wisconsin excise or occupation tax on its purchase of beer, liquor, wine, cigarettes, tobacco products, motor vehicle fuel and general aviation fuel.  However, it is exempt from payment of Wisconsin sales or use tax on its purchases.  The State may be subject to other states' taxes on its purchases in that state depending on the laws of that state.  Contractors performing construction activities are required to pay State use tax on the cost of materials.

9.2.50 Termination at Will:

ETF may terminate the contract at will by delivering thirty (30) days written notice to the contractor.  Upon such termination, ETF’s liability shall be limited to the actual cost incurred in carrying out the project as of the date of the termination, including any termination expenses having the prior approval of ETF.  Contractor shall be entitled to compensation for partially completed deliverables equal to the percentage of completion of each such deliverable as determined by ETF, multiplied by the corresponding progress payment set forth in the contract.  All outstanding liquidated damages or late performance fees shall be deducted from any such compensation.

The contractor may terminate the contract at will upon ninety (90) days written notice to ETF.  Upon such termination, the contractor shall refund to ETF any payment made to the contractor that exceeds the actual costs incurred in carrying out the project as of the date of termination, plus any termination expenses incurred by ETF.  Contractor shall also pay to ETF any outstanding liquidated damages or late performance fees.  Further, and notwithstanding the provisions of Section 9.2.45 (Software Ownership), the contractor shall make available to ETF, without restriction, all then-current source code so that ETF may continue the development of the system. 

The party terminating the contract shall be reimbursed by the other party for all reasonable costs and liabilities which are applicable to any period after such termination and for all reasonable excess costs that such party incurs as a direct result of such termination; provided, however, that: 

· In the event of termination by ETF, the contractor shall not receive reimbursement for any loss of anticipated profits;

· In the event of termination by the contractor, ETF shall not receive reimbursement for any loss of increased productivity expected to result from the maintenance or modification of the system;

· Both parties hereto shall use reasonable efforts to minimize the costs of termination. 

In any event, the period during which such costs shall be computed shall not extend beyond the expiration date of the contract and such costs shall not duplicate any payments made for completed deliverables, nor exceed the amounts that would otherwise have been due had they been completed.

Upon a termination at will, each party shall return to the other within thirty (30) days all papers, materials and other properties of the other party held by each for purposes of executing work under the contract.  In addition, each party shall assist the other in the orderly termination of the contract and the transfer of all aspects thereof, tangible or intangible, as may be necessary for the orderly, nondisruptive business continuation of each party.

9.2.51 Vendor Tax Delinquency:

If the contractor has a delinquent Wisconsin tax liability ETF may offset payments due under the contract.

9.2.52 Warranty:

Contractor shall be responsible for the delivery of a fully functioning BPS.  Contractor warrants that the software delivered hereunder shall, at the time of delivery, be free from defects in manufacture or materials and shall meet the specifications set forth in ETF's contract, or contractor shall without charge to ETF correct any such defects and make such additions, modifications, or adjustments to the software as may be necessary to keep the software in operating order in accordance with such specifications. 


The contractor warrants all delivered software under the contract against defect for a period of commencing with final acceptance and ending 12 consecutive months later.  Such corrections shall commence within forty-eight (48) hours after ETF's written notification to contractor.  This warranty period shall cover all delivered programs, documentation, reports, procedures and other items/services provided under the contract.  Such items shall comply with the specifications in the contract.


The contractor's liability with respect to this warranty is limited to the correction of errors and defects in all delivered work products throughout ETF and replacement of incorrect or defective work products within three (3) weeks of formal written notice by the contract administrator of such deficiencies; or using all due diligence, such longer period as may be approved by the contract administrator, such approval not to be unreasonably withheld or denied.  Such correction of errors and defects shall be made at no additional cost to ETF.  If the contractor fails to repair an identified error or defect within such period, or fails to proceed with due diligence to effect such repair, the contract administrator may, at his or her option, after prior written notice to the contractor of not less than five (5) business days, act to repair such error or defect and the contractor shall be required to reimburse ETF for all reasonable costs incurred in effecting such repair. In the event that the limited remedy of repair results in the contractor being unable, after diligent effort, to repair the error or defect, then the contractor shall be liable for the difference in the value of the delivered work products as originally warranted and specified and the value of the delivered work products as operating with the non-repairable error or defect.


The contractor further warrants that the items furnished by the contractor to ETF shall perform as described by the contractor in its response to ETF’s RFP, as updated by subsequent project design documents.


All releases, modifications, and fixes subsequent to the warranty period shall be subject to an acceptance by ETF and shall be warranted by the contractor for 180 days.


